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Trade Agreements and Disputes

ROBIN ROOM, NORMAN GIESBRECHT,
AND GINA STODUTO

Canada and the United States are each other’s biggest trading partners.
Alcoholic beverages are a substantial item of both import and export trade
in Canada. Canadian whisky has long been a substantial export item, and,
with the rise in popularity of imported beers in the 19805 and 1ggos in the
United States, Canadian brewers also developed substanial export markets,
In the other direction, Canada is an important import market for foreign
wines. The Ontario and Quebec liquorretail monopolies are among the top
three importers of wine globally, and the Quebec monopoaly claims to be the
single biggest importer of French wine,

The substantial trade between Canada and the United States takes
specific forms that underlie the trade issues we discuss in this chapter. In
order to provide a context for this discussion we provide information on the
volume of trade and government revenue that it generates, Table 6.1 pres-
ents cross-border exports and imports of alcohol in 1 0998—04. lrade in each
alcoholic beverage is quite imbalanced. However, other factors often
nfluence the degree to which these imbalances generate trade friction, For

example, Canada exports considerably more spirits to the United States
than vice versa. Since the spirits industry is so multinatonal, however, it has
no particular interest in changing this balance. In fact, given the strength
of the American dollar in the 1990s, the more that was sold in the
United States, from whatever source, the happier the industry undoubtedly
was. .
Canada also exports much more beer to the United States than vice versa
(although, given that the us population is about ten times that of Canada,
Canadian beer’s share of the us market is about the same as us beer's share
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Table 6.1
Imports and exports of alcoholic beverages between Canada and the United States,
1995-94 (conversions: 1 us galion = 3.78 litres; 1 us dollar = $1.2537 Canadian)

Exports from Canada to United States' Spirills2 Wine Beer
Volume in thousands of litres 166,150 2,876 399,357
Valuc in Canadian $8§ (000) $410,925 — $207,426
Share of total Canadian exports (% by 85% 87% 100%
volume) -
Rank of us as destination for Canadian 1 1 1
exports of beverage {by velume}

Share of total . imports of the beverage 38% Less than 2% 28%
type {% by volume)

Rank of Canada as source of us imports 4 Below 7 2
{by volume)

Exports from Uniled States to Canadd®

Volume in thousands of itres 9,100 33,805 24,506

Value in Canadian $$§ (000) 18,821 57,231 $15,724

Share of total us exports {% by volume) 5% 26% 7%

Rank of Canada as destination of 0s 5 1 4
exports of beverage (by volume)

Share of total Canadian imports of 9% 21% 49%
beverage (% by volume)

Rank of us as source of Canradian imports 4 2 1

of  beverage (by volume)

1 Statistics Canada {1994).
2 Represents volume at 40 percent aleohol content
3 Adams/Jobson’s Handbook Advance (1gg6).

of the Canadian market). Since the brewing companies are more nationally
based, this imbalance has been a source of more friction, as we shall discuss,

Finally, there is 2 positive balance of trade in wine for the United States.
This in part reflects the climatological limits on Canadian grape growing.
But, as we shall see, the us wine industry was not satisfied with the level of its
shipments to Canada and has sought to increase its presence in the Gana-
dian market. '

TRADE AGREEMENTS AND DISPUTES, 1980—-98

Whereas international trade is a federal matter, the Canadian alcohol con-
trol structure, as was discussed in Chapter 2, is primarily a provincial matter.
There is substantial provincial government involvement in the alcohol mar-
ket not only through regulation but also through direct government owner-
ship of wholesale and retail levels of the trade.

Federal legisiation adopted in 1928 - dating “from the grandfather of
Jesus Christ, or nearly,” as a member of the Quebec Assembly put it -
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assigned to the provincial governments the exclusive right to import alco-
holic beverages into their province {Commission permanente de
I'economie et du travail 19g2; Consolidated Statutes 2000). The trade dis-
putes over alcohol thus raised difficultissues about how federal and provin-
cial levels would collaborate, or at least interact, and (as a last resort) what
power the federal government has to force provincial compliance with what
it has agreed to internationally.

Negotiating trade treaties and the handling of trade disputes, as an inter-
national matter, are defined as primarily the responsibility of the Canadian
federal government. During the period under study, there were several
agreements and international disputes pertaining to alcohol sales. Table 6.2
provides a chronology of these events in trade involving the Canadian mar-
ket, primarily between 1987 and 1g94. It is compiled from various sources,
including Chapman (1ggg), Room and West (1998), and ncwspaper
accounts.

The main trade agreement by which Canada was bound as of the
mid—1g80s was the Generai Agreement on Tariffs and Trade {caTT), a mul-
tilateral agreement initiated in 1948 and subsequently expanded in scope
(caTT was succeeded in 1995 by the World Trade Organization). Already in
the 1g70s Canada had been pressured by the European Common Market to
end discrimination against imported products, and in 1979 the Canadian
federal government had promised its “best efforts” to eliminate discrimina-
tory treatment by provincial liquor boards. In 1985 the Furopean Union
(eu), dissatisfied with the pace of progress on this commitmment, filed a com-
plaint with GATT, joined in the same year by the us.

In late 1987 cATT issued a preliminary ruling against Canada'’s siow prog-
ress on these GATT complaints, thus initiating a period of negotiations on
how and with what timetable Canada would come into compliance with the
ruling. This ruling began a turbulent period of trade disputes on alcoholic
beverages between Canada and its main trading partners — a period that
lasted until 1994,

The Conservative Party was in power from 1984 until late 1993, largely
under Prime Minister Brian Mulroney. During this period, the federal gov-
emment negotiated two key trade treaties. The Canada-us Free Trade
Agreement (Fra), which went into effect at the beginning of 198g, was
superseded on 1 January 1994 by the North American Free Trade Agree-
ment (NAFTA), involving Mexico, Canada, and the us. These trade agree-
ments were never popular with Canadians, and former prime minister
Mulroney’s commitment to them may have contributed to the rout of the
Conservative Party, then under new leadership, at the 1993 federal election.
Nevertheless, despite growing public opposition to NAFTA, the succeeding
Liberal government reversed its previous opposition to the treaty and pub-
licly began to endorse it.
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Between 1987 and 1994 Canada thus found itself engaged on two fronts
in disputes and negotiations on trade in alcoholic beverages. One front was
the continuing series of disputes in the wake of the preliminary GATT deci-
sion of 1987, which (with a follow-up us complaint of 1ggo) continued unftil
1994. (In fact, the series may be said to have continued into the new cen-
tury, in view of American non-compliance with the 6aTT ruling on Canada’s
countercomplaint.) The other front was the negotiations over the Fra, and
then over NAFTA, in which both the beer and wine industries in Canada saw
themselves as having significant interests at stake. The basic strategy of the
beer and wine industries was to secure exemptions in these two trade agree-
ments that, it was hoped, would protect them against the GATT decisions.
This strategy failed for the wine industry immediately, as the o was not a
party to the FTA, and the Americans proved unwilling to exempt wine from
the rra. The strategy also ultimately failed for the beer industry as an Fra
exemption did not deter the Us, under pressure from its brewers, from filing
a new grievance under GATT in 1ggo. During this period it turned out that
GATT was more imnportant than the Fra or NAFTA in disputes concerning the
Canadian alcohol market.

At the beginning of the pivotal period in trade agreements and disputes
concerning the Canadian alcohol market, a newspaper article laid out very
clearly the disparate interests of the various Canadian alcoholic beverage
industries (Spears 1987). The distillers felt that the gains and losses for
them from the ¥ra, for instance, would roughly match, so that, on balance,
they tended to favour the trade agreement. In contrast, Canadian
winemakers felt that free trade would be a “disaster.” Brewers also felt that
free trade with the United States would leave them “as flat as a glass of
day-old draft,” as an officer of Labatt explained the brewers’ position (Mor-
gan 1987). With the us brewers’ economies of scale, the wages per unitofus
beer were about half those per unit of Canadian beer. Ingredients for Cana-
dian beer also cost more; the requirement to use Canadian malting barley,
for instance, meant buying at twice the world market price. Moreover, high
Canadian beer taxes were brought into the argument, though it is hard to
see how they would disadvantage Canadian against American beer.

In this newspaper article, and in other public presentations, brewing
interests did not totally oppose the application of free trade to beer, but they
wanted a substantial phase-in period. As one beer industry presentation to
the government put it in 1985, without a sufficient time for the “consider-
able economic and structural adjustment” of the Canadian brewing industry
prior to opening the market further to American exporters, “free trade
would have a totally disruptive effect on the Canadian beer market.” Even
with this time for adjustment, the Brewers Association of Canada (1985,
n.p.) noted, “some members question the ability of the Canadian industry to
survive.”



TRADE AGREEMENTS AND DISPUTES 3a
THE CRISIS OVER WINE 1987~8g

The issue of “discrimination” against foreign beer, wine, and spirits by Cana-
dian provincial liquor boards had already been raised in GATT negotiations in
the late 1g70s, and in 197g the Canadian federal government committed
itself to its “best efforts” to eliminate these. In a federal system it is inherently
difficult for one level of government to influence another level within the
other’s area of constitutional competence, and it is perhaps not surprising
that in 198 the U lodged a complaint against Canada’s lack of progress in
ensuring provinces' compliance to GaTT rules, That same year the United
States joined in the complaint, and in late 1987 the GATT hearing process was
complete, with caTT indicating that the ruling would go against Canada. This
started a round of negotiations about the implementation of the agreement
and how it was to be phased in. Apparently there would be little problem with
spirits, given the integrated multinational nature of the spirits industry, but
for beer and wine the Canadian federal government was faced with very
unhappy industries, backed up by the provincial regulatory agencies.

This is the context within which the negotiations about the ¥ra with the
United States were finalized. During these negotiations the Canadian govern-
ment succeeded in keeping beer out of the sra altogether but signed an
agreement to eliminate import controls on Us wine and liquor in just over two
years. This step dismayed and outraged Canadian winegrowers. As a Niagara,
Ontario region grape grower put it, “We were bargained away. We were
betrayed. No, betrayal is a very great understatement. We were sold out”
{Kenna 1987,B1). Growers in British Columbia felt the same way: “We were
traded off. Only God knows what was in the trade negotiations that made
them decide we were expendable” (Kenna 198g, Dp). “Fright and near-
panic” were reported ameng the Ontario growers; one came into his bank
wanting “to know if he should bother pruning his vines this fail ... He was
weeping.” There was even resort to patriotic appeals to the history of the Niag-
ara peninsula, where most of Ontario’s wine-grapes are grown: “Are we going
to give up an area we fought for against the Americans in the War of 18127 We
turned them back here. If it wasn't for our families fighting them then, there
wouldn't be a Canada ... today” (Kenna 1687, B4). The differential treatment
of beer and wine did not go unremarked. The executive director of the Wine
Council of Ontario “wondered aloud why wine makers are told to ‘march to
this new and different, dare I say foreign, drummer, when we see that our
major competitors, the beer industry, was granted privileged treatment and
protected from the hazards of free trade’ (Walker 1988, H1).

At the same time, negotiations continued, primarily with the £U, about
compliance with the caTT ruling. As a commentator noted, “the ruling ...
raises questions about the ability of an international trading body to render
decisions against such ‘'sub-national’ governments as provinces and states”
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(Lipton 1987, B1o). The Ontario government, in Liberal hands (while the
federal government was Conservative), was threatening to ignore the GATT
ruling if its demand for a twelve-year phase-in of compliance was not met.

The weakness in the wine industry's position, compared to the beer indus-
try's, was that it was located primarily in only two provinces, while “every
province except Prince Edward Island has at least one sizeable brewery”
(Sheppard 1988, Bg). The predominant orientation of the industry up to
that time to inexpensive and relatively low-quality wine was also clearly a los-
ing proposition in the long run. The wine industry’s common front was
breached by small boutique wineries such as Hillebrand (Swan 1987) and
Vineland Estates { Toronto Ster 1g88a), which publicly welcomed free trade.

Overall, the brewers could claim to generate considerably more employ-
ment than the grape growers, and they were also a source of support for the
Canadian barley industry. The brewers also held trumps concerning the
alldmportant province of Quebec, which had no important vineyards but
whose provincial government “supported the exclusion of beer from {Fra]
negotiations, given the particular nature of the brewing industry in Canada”
(MacDonald 1988, n.p.). In connection with a2 meeting of federal and pro-
vincial trade officials to plan strategy, the Toronto Star (1988b, A8) noted
that “some officials have suggested that Canada might sacrifice its wine
industry, which is already threatened by the Canadian-us free trade agree-
ment, in order to continue protection for the domestic brewing industry.”
Other reasons for the accommodation of beer producers might have been
the size of the beer market and their power to generate revenue and provide
jobs, their political clout, and their already established sponsorship of
high-profile hockey, baseball, and football clubs.

In the end, agreement was reached with the £u in December 1088, just
before the Fra went into effect. The £u’s primary focus was on wine rather
than beer, although it refused to exclude beer from the dispute (Sheppard
1988; Taber 1988). Butinitially the brunt of the ¥ra agreement and the res-
olution of the GATT dispute was seen as falling on the wine industry. Accord-
ing to one reporter in April 1988, at least fifteen Ontario grape growers had
“walked away” from their vineyards that year (Barnes 1988).

But the federal government's agreement with the gu still left it with the
problem of obtaining compliance from the provinces, and particularly from
Ontario, The federal minister at first imposed a deadline and threatened to
impose a setdement (Story 1g8gb). An Ontario government source com-
mented that the federal minister’s comments at a news conference “as good
as invited the Americans to file a complaint under Fra” against Ontario.
Then the federal government backed off, with the minister’s spokesman
insisting “there wasn’t any ultimatum” (Story 198ga, A13). Finally, an agree-
ment was reached in March 1989 (Adolph 198g). The federal government
would provide $5 million to promote Canadian wine exports, while Ontario
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would contribute $45 million: for wine improvement and image, primarily
money to root out inferior wine grapes and encourage planting of Euro-
pean varietal grapes. The $45 million, however, would come from the new
system of mark-up charges by the provincial liquor board, structured to
avoid discrimination against foreign products (Adolph 198g). A similar
solution was arrived at for British Columbia.

In effect, these developments amounted to a transparent replacement of a
systermn of subsidy through discriminatory fees with a temporary system of
direct subsidy, at the expense of buyers of imported wine. However, with its
own system of wine subsidies, the EU was not in a good position to complain
about this (Story 198gc). The us also decided to accept the deal; the Ameri-
can trade representative “dismissed suggestions that the Ontario and federal
aid is a hidden subsidy for the provincial wine industry” (Hepburn 1989, Cg).
However, the fact that Washington was now involved in negotiations between
Ottawa and provincial governments did not escape notice (Story 198gd).

In the following years, the Canadian wine industry largely transformed
itself, with the support from the provincial and federal governments, into an
industry producing 2 more “upscale” product. By 1994, one winery president
was able to claim that “Ontario’s industry is probably the healthiest it's ever
been” (Austen 1994, E8). With the exception of specialty products such as ice
wine, however, producers have not yet found significant export markets for
their products, even after the introduction in Ontario, and later in British
Columbia, of a quality assurance program to increase the quality of wine.

The Quebec arrangement, whereby designated local companies were per-
mitted to sell in grocery stores bulk wine from elsewhere botded in the prov-
ince — “wine called Canadian — between quote marks,” as a Quebec minister
called it (Commission pennanente du budget et de 'administration 1988,
n.p.), was apparently not affected by the negotiations of 1988-8g. However, the
minister forecast that the issue of discriminatory favouring of local over foreign
bottlers was likely to be raised again by the Europeans within ten years.

THE “BEER WARS” 19g8g—-g3

The Canadian beer industry may well have breathed a sigh of relief at escap-
ing the storm over trade agreements and disputes in 1987 and 1988. But
new clouds were on its horizon. The us brewing industry had substantial
over-capacity, and the high margins in the Canadian market between the
cost of us. production of lower-cost beer and Canadian retail prices were
tempting. Two marginal and threatened players in the us beer indusiry,
Heileman and Stroh, made sustained efforts to improve their market posi-
tion by entering the Canadian market, enlisting the us trade promotion
apparatus in their interest. “Cheap us beer” became a factor in the Cana-
dian market in 1g8g, with warnings from the Canadian brewers that it “will
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erase jobs” {van Alphen 1g8gb). A Toronto writer, teacher, and historian
pointed out that imported beer had an advantage over Ontario beer in car-
rying no container deposits, while buyers of domestic beer paid five cents on
a can and a ten cents on a botile. He suggested that, in the interests of the
environment and of equity, all beer should bear the same refund costs
(Raible 198g). The head of the Ontario liquor board “recommended that
the government set a minimum price on American beers to prevent domes-
tic brewers from being undercut so easily” (van Alphen 1g8ga, C1).

These recommendations foreshadowed the largely successful Ontario strat-
egy of creating some breathing space for the Canadian brewers with a mini-
mum price for beer and an environment charge for beer cans. In the
meantme, in 198g and 1ggo, the United States filed charges under the ¥ra
and GATT against Ontario distribution and pricing policies and charges. In Brit-
ish Columbia the main strategy in 1gg1 was to secure an “anti-lumping” ruling
that American brewers were charging less in British Columbia than in their
home markets. This strategy was initially successful, with a February 1993 ruling
in Canada’s favour by the us-Canada trade panel operating under the ¥ra,
allowing the imposition of special a anti-dumping tax. However, this was coun-
termanded by a GaTT parel ruling in April 19g4. Finally, in December 1994, a
Canadian panel required that the anti-<dumping tax be removed.

In May 1991 Canada carried the emerging battle back into Us territory,
filing a complaint with GATT claiming that us alcohol controls and taxes
both at the federal and at state levels discriminated against Canadian beer,
wine, and cider. The Us delayed GATT action on this case, pointing out that,
“because some of Canada's allegations are directed at the states rather than
the federal level, it will take time for Washington to follow up on them”
(Toronto Star 1991, D12). Eventually, in March 19ge, the caTT panel ruled
in Canada’s favour, finding discriminatory practices at the federal level and
in fortyfour Us states.

In the meantime, however, GaTT had ruled in favour of the s complaint
in October 1gg1 and, in accordance with us law, the Us had threatened
retaliatory tariffs if the Canadian restrictions were not removed by that
December, In December the us moved the deadline to 10 April 1992
(Papoe 1g9g1). By this time, the disputes were being referred to as a “beer
war” (McGovern 1gg92}.

In February 1992 Canada finally accepted the ¢aTT ruling, but proposed a
three-year phase-in of compliance. The us, however, wanted compliance by
that summer. Ontario, now with a New Democratic Party government, main-
tained that, “despite federal scepticism,” it had the right to “maintain a mini-
mum price for beer for social and health reasons.” The Ontaric minister of
consumer and commercial relations emphasized the importance of these
social aspects, stating: “beer is not just another commodity, It's a drug and we
want to maintain our social and health controls” (McCarthy 1gg2e, B3).



TRADE AGREEMENTS AND DISPUTES 87

In the context of external threats from the United States, Canadian fed-
eral and provincial governments agreed at a g1 March 19g2 meeting that
most inter-provincial beer barriers would be eliminated by 1 July of that
year, with foreign beer barriers to be eliminated by 1ggp. This spelled the
end of requirements that Canadian beer sold in a province be brewed in
that province and, thus, allowed the breweries to consolidate their brewing
operations. However, the July 1994 formal agreement on reducing trade
barriers among provinces — that is, the Agreement on Interna!l Trade -
touched on alcoholic beverages only to the extent of specifying a process for
dealing with existing disputes among provinces (Graham 19g4).

The United States continued to object to the lengthy phase-in for open-
ing the Canadian beer market and threatened retroactive border dudes if
the barriers were not dropped by the summer. In response to the threat of
retroactivity, the Ontario liquor board instituted a boycott of Us beer; that is,
itstopped offering it for sale (McCarthy 1gg2d). In an atmosphere of deteri-
orating trade relations, the cross-border shipment of beer dried up in late
April 1992 (McCarthy 1g9g2f). Finally, the American president intervened
to order a compromise on an eighteen-month phase-in period and Ontario
was allowed to retain its minimum price level, which was now characterized
as “a social control to prevent deep discounting, which would encourage
over<consumpfion” (McCarthy 1gg2c, Az2g).

The peace in the beer wars, however, was shortlived, In late June the us
negotators rejected Ontario’s proposed implementation of the agreement,
which included adoption of a uniform ten cents environmental tax on beer
cans. From the point of view of American brewers, the net result would be a
13 percent rise in the average price of Amerocam beer (Maggs 19g2}. On
15 July the caTT Council denied the Us request to retaliate against Ontario.
Touring Molson and Labatt breweries, the Ontario premier, Bob Rae,
raised the rhetorical stakes, reiterating “his determination not to buckle to
the Americans” (Ferguson 1ggzc, A1). On 24 July the Us unilaterally
imposed a punitive tariff on beer originating in Ontario, and Canada struck
back with a tariff on beer brewed by Heileman or Stroh (Ferguson 1992a).
The prime minister, Brian Mulroney, “condemned the Americans for mak-
ing a mockery of international trade practices. ‘It’s the kind of action which
is unhelpful. And to say their timing is bad is a significant understatement,"”
he added, since the actions were on the eve of negotiations for Na¥raA (Fer-
guson 1g92b, AG).

At the 6aTT Council meeting in Octaber, both Canada and the United
States were scolded for taking retaliatory actions outside the caTT frame-
work (Toronto Star 19g2). Since the Canadian brewers responded to the
Ammerican actions against Ontario by shipping their beer from other prov-
inces, the Us action was more symbolic than effective. Perhaps because of
this the United States periodically threatened to increase the sanctions
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(Toronto Star 19g3b). The dispute dragged on into the summer of 1993,
with a new wrinkle added when American regotiators demanded that other
provinces not adopt policies Ontario would be allowed to keep. Predictably,
this drew a frosty response from Quebec: “What's good for Ontario is good
for Quebec,” Quebec’s international affairs minister insisted (McCarthy
19ggb, Eg). Finally, a settlement was reached in early August 1993 (McCar-
thy 1g9gga): Ontario agreed to lower its minimum floor price somewhat but
was allowed to maintain its environmental levy on beer cans.

The us seems to have backed off on its demand that Ontario’s policies not
be adopted elsewhere (Strauss 19gg; McKenna and Fagan 1994), and, in
late 1993, Quebec adopted a minimum price for beer, following the
Ontario model. In response to a complaint by the us ambassador, Quebec’s
international affairs minister defended their decision by saying that this
“social measure” was refated to the objective of reducing alcohol consump-
tion by 15 percent by 2002, announced by the minister of health and social
services in order to “struggle against the ravages caused by the excessive con-
sumption of alcohol.” The international affairs minister noted that he con-
suited the ministers of health, transport, and public security since the
“problems of alcohol (iraffic accidents and sickness caused by excessive con-
sumption of alcohol) related to all these ministries” (Le Devoir 1994, D).

In the following years both Canada and the United States continued to
complain about the non<ompliance of the other side with the GATT rulings
{e.g., McCarthy 1994; Toronts Star 1994), but the rhetoric remained
restrained and any actions mostly behind the scenes. Although there had
been high hopes on the Canadian side that the ruling against the Us would
“give Canada more bargaining room when it comes to bilateral talks”
{McCarthy 19gzb), the Us succeeded in avoiding a linkage of the two rul
ings in the negotiations (McCarthy 1ggza). In fact, Canada’s complaint
against the Us is still far from resolved; even the discriminatory measures
at the federal level have not been amended. A question from the Canadian
delegate about us plans to remove discrimination against imported beer
and wine drew the bland written response in 2000 that the Us “repeatedly
made concerted attempts to bring the relevant us federal and sub-
federal measures into compliance” (World Trade Organization 2000,
Section 8.1).

In the week of the August 1993 settlement of the beer wars, the Canadian
government lifted the Canadian Wheat Board’s monopoly on the Canadian
barley market. Canadian brewers immediately switched to cheaper Ameri-
can barley, noting that the requirement to buy Canadian barley had added
$15 million to their annual costs. The president of the Canadian Federation
of Agriculture linked the federal action to the resolution of the beer war - “1
can draw a line from the beer war to cheaper barley” — although the federal
agriculture minister denied any connection (Toronto Star 1993a, B2 ).
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ACTORS, INTERESTS, AND STRATEGIES
Environmental and Public Health Interests: A Contrast

Ontario was able to maintain its “environmental levy” on beer cans against
considerable odds. The timing of its levy on imported beer appeared to
many observers to be highly suspect, coming, as it did, at the moment when
the province gave way on previous discriminatory arrangements. kts effects
were widely seen to be discriminatory in that American beer was primarily
sold in cans, while Canadian beer was primarily sold in recycled bottles,
Also, as us trade negotiators pointed out, the levy was applied to beer but
not to soft drinks, '

Part of the explanaton for Ontario’s success seems to have been
cross-border action by environmental activists. At a crucial point in the
negotiations, a number of Us environmental groups asked the us trade rep-
resentative “to drop his demand that the can tax be eliminated ... The
groups said that the demand poses a threat to bottle and deposit laws
throughout the United States. They linked the outcome of the Ontario case
to their supportfor the North American free trade agreement” ( Toronto Star
1gg3b, F1). With congressional support for ratifying NaFTA in the balance at
the tme, this linkage probably carried some real weight. Another factor in
us thinking may have been Mexican insistence, in the context of the NAFTA
negotiations, on treating imported beer in cans differently from beer in bot-
tles {Ottawa Citizen 19g2).

Cn the other hand, while Ontario was able to maintain the principle of a
minimum price level for beer, it was forced to lower the level substantially.
Here the natural constituency for support would have been the public
heaith community and perhaps also police and public order advocates.
While the responsible minister in Ontario did use public health arguments
to defend the policy, there appears to have been no effort to involve these
constituencies in the public discussion, and certainly no effort to undertake
cross-border action on either side of the border. Nor did public health inter-
ests take the initiative. Public health-oriented agencies like the Addiction
Research Foundation may have been sympathetic, but they did not become
involved in the debate, despite discussions in the media that treated public
heaith justifications as a joke (cf. Simpson 1993). The contrast with the
international activist of environmental interest groups is quite stark.

Public Health Interests
It is notable that both the Ontario minister of consumer and commercial

relations and the Quebec minister of international affairs used public
health arguments to support their province's minimum price provisions for
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beer. Despite the clear opportunity this provided, however, public health
advocates, in contrast with us environmentalists, did not get involved in the
trade disputes or promote a perspective that rulings on floor pricing and
other trade issues had implications for public health and safety.

In addition to their role in promoting public health and order, govern-
ments have traditionally also become involved in the alcohol market to pro-
mote domestic economic activity, in part by favouring local production. But
trade agreements, which often facilitate international business, normally
operate to prevent such local benefits. In this situation, compliance with a
trade agreement or ruling can also have the effect of reducing regulation to
its lowest common denominator, There is nothing to stop a government
from eliminating favours for domestic producers, but it is generally far eas-
ier politically to extend these favours to the foreign producers.

As discussed elsewhere (Ferris, Room, and Giesbrecht 1993), untl the
present, there has been little prospect of bringing public health interests
into the discussion of alcohol matters in negotiations on trade agreements
and in trade disputes. This situation has recently been changing somewhat,
for instance in the context of trade within the Furopean Union's internal
market. But in matters of international trade, alcohol is still treated mostly
as an ordinary commodity (fernigan, Monteiro, Room, and Saxena 2oo0;
Grieshaber-Otto and Schacter 2zoog2). The World IHealth Organization
Framework Convention on Tobacco Control may offer a nascent precedent
for ways in which the public health interests in alcohol may be expressed in
future frade agreements and disputes,

The Lack of Attention Paid to Public Health Research

Trade agreements and disputes involve highly complex issues, where all par-
ties perceive a need to protect their national interest and to project the
effects of particular decisions into the future. These effects potentially reach
well beyond the scope of business projections or economic analyses. It is
striking, however, how littte connection there seems to have been between
the events chronicled here and academic research and the individuals who
conductit. The role of the scientist appears to have been one of just another
bystander, almost never censulted by the principal actors, rarely consulted
by the media, and rarely taking the initiative to become directly involved in
matters impinging directly on her/his specific area of expertise. The events
described here, of course, occurred in the heyday of free trade ideology. In
the wake of continuing demonstrations and organization against the pri-
macy of multinational commercial interests in World Trade Organization
negotiations and processes, there may be an opening to develop a closer
relationship between research and the world of trade agreements and
disputes.
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There s extensive literature, going back several decades, on the associations
between, for example, price and taxation and drinking-related problems
{e.g., Bruun et al. 1g75; Edwards et al. 19g4; Babor et al. 200g). Thereisno
known evidence that this line of research was examined closely or even
noted in the trade deliberations affecting alcohol. Furthermore, there is no
indication that alcohol researchers with specialized information on these
topics were consulted by advisors or decision: makers or, alternatively, that
they sought opportunities to draw attention to the implications, based on
their research and related literature, of the negotiations and the debates
swirling around them.

Provincial and Federal Roles

The beer wars illustrate the difficulty international trade agreements and
disputes have in dealing with subnational governments in federal nations.
The signatories to the agreements are the federal governments, but they
may lack the constitutional power to implement or enforce their decisions
and agreements on the subnational governments. Even where they have the
formal power, it is typically a fateful and extreme step to interfere in matters
within, or impinging upon, another level of government’s area of compe-
tence. As a result, subnational governments may wield considerable political
power in the situation, as was illustrated publicly by the Ontario government
during both the wine crisis and the beer wars. In both cases, acting on behalf
of the industry and its provincial interests, Ontario was able to secure a
better settlement than the Canadian federal government would otherwise
have agreed to. In the view of an Ontario informant, although trade issues
were a federal matter, federal officials “were useless in this fight. They
wanted to basically sell out our beer industry ... they didn’t think it was as
important, say, as pigs and lumber and these bigger issues.”

Why Ontario in particular played the leading role in both the wine and
the beer disputes is an interesting question, Ontario’s obduracy was helped,
of course, by the fact that the party in power on each occasion was not the
party in power nationally. But this would have been true also of British
Columbia and Quebec, both of which are more usually cast in the obdurate
role in the routine scenarios of Canadian politics. Ontario was the biggest
Canadian market and was thus of most interest to foreign exporters. In one
newspaper report on the beer wars, the Ontario government was described
as acting “under pressure from Canada’s major brewers, which are head-
quartered in the province” {Maggs 19g2,B1). Clearly, important factors in
Ontario's social democratic government’s strong support in the beer wars
were the issue of job losses, underiined by the labour unions, and the
defence of the environment{friendly bottle recirculation system. One gov-
ernment informant said: “Number one, we were concerned about job loss.
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And number two, we were concerned about losing our deposit/return sys-
tem which has been in place in Ontario since the 1g50s, and very successful
... If we had lost [our] case the beer industry in Ontario would have been
dead ... There really wasn't a compromise. It was kind of a win or lose situa-
tion” (see note 1},

The fact of divided powers or federal systems, of course, can be used by
national governments as a pretext for delays in implementation of any treaty
dispute decision or settlement that is problematic for them. The United
States has used its purported inability to ensure state compliance to explain
its failure to comply so far with the cATT decision against it in 19g2. The
same dynamic has applied on the Canadian side, although the vs was able to
use its brute strength in the global marketplace to force a pace much faster
than normal Canadian practice.

Under this circumstance, the Canadian negotiators found it necessary to
bring all the provinces onto the negotiating team. In retrospect, one infor-
mant found the situation during the negotiations concerning the American
demands on Canada somewhat comical;

Each of the provinces had a team composed of the government and liquor board.
And they would travel with the federal government wherever they were having
meetings to discuss policy issues and changes with regard to alcohol, because the
main thrust of the agreements was to open the markets to foreign product and that
meant rewriting virtually all policies related to listing practices, distribution practices
[and] advertising practices, So all the liquor boards would have to be in attendance,
which was rather amusing at some times, because ... the Americans were represented
by three people and the Canadians were represented by about 40. (see note 1)

CONCLUSION

There are many ways in which a market may be, or may be thought to be, dis-
criminatory. Countries pursuing complaints through the international
trade agreement machinery must inevitably pick and choose which issues
they pursue. To a considerable extent, what is chosen depends on the indi-
vidual interests of different economic actors. If it had been left to the major
American brewers, for instance, there would probably have been no beer
wars, Their crosslicensing and cross-ownership arrangements with the
Canadian brewers made them disinclined to engage in cross-border dis-
putes, and they had bigger markets to pursue elsewhere. The beer wars with
Canada, to a considerable extent, reflected desperate moves by the marginal
and failing brewers in the us, supported by the US government.

Despite the thorough scrutiny and strong pressure, there are still ele-
ments in the Canadian alcohol market that, by the increasingly broad defini-
tions in international trade law, are likely to be viewed as discriminatory.
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Like some time bomb, these practices could be challenged in the future,
exploding into another crisis. Obvious examples of such practices include
Omntario’s requirement for Ontario wine stores to be operated only by
Ontario wineries, and Quebec’s requirement that only wine bottled in Que-
bec can be sold in Quebec convenience stores,

Canadians are fond of quoting the Mexican lament, “poor Mexico —so far
from God and so close to the United States.” The “beer wars” provide a stark
illustration that the country that is the larger market often holds the win-
ning cards in trade disputes. Canada has been unsuccessful over a period of
eight years in securing us compliance with the cATT ruling. Nor has the
Canadian government been willing to threaten or use the same kind of pres-
sure tactics that the Us government used, first to get the Canadian govern-
ments’ attention and then to extract important concessions, during the
protracted beer wars,
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